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BRIEF OF APPELLEES 
JURISDICTION 

The uUrisdtetion Of the United States Distries 
CoUrreror the Northern District of California to entertain 
appellants' petition below was conferred by the Civil 
Pein (42 U:5.C. § 1963 and 28 UlS.C. S$ 91343). Sera 
ceedings in forma pauperis were authorized by Title 28, 
UG@ieommmatates Code section 1915. Jurisdiction for this 
Court, in its discretion, to review the order appealed 
firomeis conferred by 26 U.S.C. § 1292(4)(b). 


STATEMENT OF THE CASE 
AND THE FACTS 


On October 27, 1966, appellant Robert men 
GiGi Jit. , and Cligshty-cight other inmates ofetne 
Clpbpommta Sobace Prison at San Quentin filed in the 
Utbwedmsbates District Court. for the Northern Distiict 
CmmeatitoOrnia av compllaint naming as defendants the People 
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Cmeetemeovave Of Calutornia, the Department of Corrections 
of the State of California, Richard A. McGee, Walter 
Dug@tereeend Lawrence Ey Wilson. The complaint sought an 
iwuMerwon against the enforcement of certain rules adopted 
by the Director of Corrections relating to the contents of 
prison law libraries and describing the personally-owned 
legal opinions which inmates would be permitted to possess 
(CT 1-27). On January 11, 1967, the named defendants filed 
a motion to dismiss, after having received an order ex- 
tending time to plead (CT 70-76). On January 10, 1967, the 
District Court, Honorable William T. Sweigert ordered the 
action consolidated with three others brought by other 
iGtictec mci appolimed counsel for plaintifis, en the ground 
that the "actions raise important questions in the access 
OMeememcsoners to the courts... ." (CT 65-69). 

On March 14, 1967, counsel for plaintiffs filed 
ametuer tor preliminary injunction and for the convening 
of a three-judge district court (CT 89-92), and on March 20, 
1967, points and authorities in opposition to defendants! 
nNeomionmue dismiss (OT 133-35). 

Comrie, 1967 seecunsel for plaincuer- welled 
a document entitled: "Amended Complaint for Money Damages, 
Dow tovOry andeinjunctive Reliel; Request Lor Temporary 
Restraining Order." (cT 140-49). This amended pleading 
named as defendants, in addition to those previously 
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Piece inonas OC. lynch, Attorney General of California, 
Doris H. Maier, "Deputy [sic] Attorney General," Fred 
Die -oo, onlalrman Of the California Adult Authority, 
aeteeolaver, them Warden of the California State Prison 
at Folsom, one Leona Ragle "mail handler" (a federal 
employee whom counsel for appellees do not represent and 
who has apparently never been served with process in 
this matter), A. George Oakley, "Prison Official," and 
eighty Does (CT 140). The amended complaint alleged 
that defendants had engaged in a conspiracy to deprive 
Dee womerseo: Cue process and equal protection of the 
laws (CT 141-42). The specific acts complained of were: 

ieee ble ecmallenpes LOM Prohibit fommseverecly 
IMGEGe prisoner access to law books and legal s@pinions, 
aucempes which had been carried out by the adoption of 
certain regulations (CT 142-43). These regulations are 
not set forth in the amended complaint, but are apparently 
UiOeemmererred GO in the original complaint. 

eer lered deliberate delays in ciemdeli ver, 
of mail from prisoners to courts and attorneys, and from 
CCltiiewoniawaltomeys to prisoners, and conttscatilon™ os 
Suchmmail (CT 143), 

be deltesedly informing prisoners Thatelme 
LOolEwAUthoOrity penalized prisoners for filing legal 
documents with courts, and actually so penalizing them 


(ems). 


4, Adopting and attempting to enforce regu- 
lations forbidding inmates from rendering legal assistance 
to one another (CT 143-44), 

5. Allegedly "punishing, under guise of punish- 
ing a violation of some other rule, inmates who prepare 
VGtiwmeOore CTLOns, Or complaints to be submitted to the 
Coumeuor § (CT 144), 

6, Allegedly limiting the amount of time 
Pireeners can spemd ime the prisemelibrary to a number of 
hours insufficient for them properly to prepare legal 
deeuments (CT 144). 

(. hetvsing vempermit prasconers to receive 
all of the law books which the State Law Library has, and 
allepedlivyetalling tosmaintains sufficient @opieswof availa-— 
ble law books to permit prisoners to use them whenever 
they wish (CT 144). 

8. Allegedly refusing to mail communications 
that prisoners have sought to mail to the Federal Bureau 
of Investigation and unspecified federal officials (CT 144- 
45). 

ic conplaint Gemeanded a jury verve l You cemecee ceg 
issues of fact, and the convening of a three-judge District 
Court "to hear and determine, on the basis of facts found 
Byeta@ew jury, plaintifts' demand for preliminary and per-— 
manent injunction." It also demanded that defendants be 
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PemenyOined from enforcing whe changes in prison regula-= 
Wientemetopeed by the Director of Corrections, in Depart- 
ment of Corrections Transmittal Letter 26/66, dated 
September 19, 1966, or any other regulations which would 
imiiiiemtine access of prisoners to any legal materials, 
UMliess such resulations are emforced for purposes which 
(epneemuncltude the prevention of prisoner acquisition of 
leper knowledge and expertise for use in attacking con- 
(eee nseana senvences in the courts, or for purposes 
VigGeemmaonot anclude Che prohibition or discouragement 
of prisoners in rendering legal assistance to one another 
(cT 145-46). It was further demanded that defendants be 
enjoined from acting toward petitioners in any way which 
Peete ned LO dilsi@eurage them fren filing legal documentve 
Mme cOUrtSs, Or £rom complaining to federal authorities 
concerning alleged violations of federal laws (CT 146). 

The complaint closed with a demand for money 
damages in the modest sum of $390,000.00 (cT 146). 

Onto l Wie 96m, appellees filed a memoranaun 
mew os to OnmuoOmLie MOvlOn for convening of a Chree- 
judeemDistrict Court (CT 151-53), and on May 17, 11967, 
filed a motion to strike prayer for damages, to dismiss, 
and for summary judgment (CT 174-326). On June 12, 1967, 
the latter motion came on for hearing before the Honorable 
Albert C. Wollenberg, who announced his ruling denying the 
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meron 10° COnvenime of a three-judge District Court. 
The written order appears at CT 368. Counsel for 
epocilante, enneunced has invention to appeal and it was 
Soeeulaved that appellees' motions could go off calendar 
pending the instant appeal. On June 22, 1967, Judge 
Wollenberg granted leave to appeal in forma pauperis 
(CT 905). On July 6, 1967, Judge Wollenberg signed an 
amended order denying appellants' motion for the con- 
vening of a three-judge District Court (CT 911). This 
order is set forth at AOB 3 and need not be quoted here. 
Notice of appeal was filed July 12, 1967 (cT 906). 
APPELLANTS! CONTENTIONS 

I. The sole issue on appeal is whether the 
DiGemoarecOury correevly denied appellants!’ metlon to 
COmmejewowcenree— judge District Court on the ground thar 
Heme Weowveanbte!l CONStivutlonal question is presenved by 
the complaint. 

fee lace Pastrict Court erred in fingines ne 

SUpememural trederal question. 

SUMMARY OF APPELLEES' ARGUMENT 

I. The issue on appeal is whether the District 
Court properly denied appellants! motion; the Court's 
tescens are immaterial. 

Il. Appellants' complaint below did not seek an 


UoimeclOn afainst the enforcement of a state Statute or 
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Omgerwot a State administrative board or tommission 
Wieehin the language of 28 U.S.c. § 2281. 
ive ie welsh Of appellants’ complaint is an 
attack on a pattern or practice rather than a statute or 
Peenlacveny and a tnree-judee District Court is there- 
meme inappropriate. 
ieee District Court correctly held that aie 
COleeeine raised no substantial constitutional question 
requiring adjudication by a three-judge tribunal. 
ARGUMENT 
il 

THE ISSUE ON APPEAL IS WHETHER 

Diese COURT ae ROr E Riy. 

DENIED APPELLANTS' MOTION; THE 

COURT'S REASONS ARE IMMATERIAL 

We cannot concur in appellants' statement that 
the sole issue on this appeal is whether the amended 
complaint below raises one or more substantial constitu- 
MoMmemaue silos, The District Court deénved@ tne orton 
bemeemvene a three-judge court and gave no reasons Tor 
Muemceuren,  olosequenuly, the Court signed an order 
presented by appellants! counsel which stated that there 
WapmacoOavrolling question of law involved as to which 
Vite onamcunstalivial Ground for ditterence of van 
opinion, and an immediate appeal from the order of denial 
might materially advance the ultimate termination of the 


imeteation (Cl 911). That question was whether appellants: 
1@ 


e@aims [Or injunetive relief raised one or more substan- 
tlelequestions of constitutional law under the standards 
Soveersiee in California Water Service Co. v. City of 
Redding, 304 U.S. 252 (1938) and Ex parte Poresky, 290 
U.S. 30 (1933). However, since the order appealed from 
was an interlocutory order, and not a determination on 

the merits, appellants were not out of court and the order 
Cupecmlal was net appealable as of right. Only by issuing 
such an amended order, pursuant to 28 U.S.C. § 1292(4)(b), 
CmreemeeiceDistriet Court confer jurisdiction on this court, 
in its discretion, to hear the instant appeal. Therefore, 
Vem@@mm@ouecOnsider the District Court's certification ume 
cieeewemeot a ill Svavement giving all cf its reasons 
Tommrnie order Of denial. 

At all events, the reasons of the District Court 
foomnimaccrmial. This appeal 1s from an order denying) a 
motion to convene a three-judge District Court, and the 
sole issue is whether the order was correct. The require- 
ment Of a three-judge court is jurisdictional. Riss & Co. 
V poem oo 22d 553 (10th Cir: 1938). If the case is one 
requiring a three-judge court, anyaction of a single judge 
will be nullified by a reviewing court, and vice versa. 
Coceeron Vv. Monteomery County School Bd., 139 FF] supp. 
161 (M.D.N.C. 1956). Therefore, it is vital to the parties 
to have an authoritative determination of the question of 
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Wiateientinie proper tribunal. The instant litigation was 
commenced almost a year ago, and the preliminary issue 
of the proper tribunal has not yet been decided.* We 
SUDMiuetmaat 1G weuld be tragicew™for this Court to decide 
the imecanteappeal without deciding definitively the 
issue of whether the action below is one required to be 
heard by a panel of three judges under 28 U.S.C. § 2281. 
Uiewewenre, vhneuph we believe the Court below was quite 
COmmeoecunim nolding that no substantial constitutional 
questions were raised by the amended complaint, we submit 
that this Court should consider other arguments relevant 
GOweuhe question of the propriety of a three-judge tribunal. 
alee 

APPELLANTS' COMPLAINT BELOW DID NOT SEEK 

AN INJUNCTION AGAINST THE ENFORCEMENT 

OF A STATE STATUTE OR ORDER OF A STATE 

ADMINISTRATIVE BOARD OR COMMISSION 

WITHIN THE LANGUAGE OF 28 U.S.c. § 2281 

Title 28, section 2281 of the United States 
Code provides: 

"An interlocutory or permanent injunction 


restraining the enforcement, operation or 


execution of any State statute by restraining 


* "The purpose of the three-judge scheme was in 
MeiG@mOare TO eCXPeCadLLe important litiszation: itl should 
not be interpreted in such a way that litigation, like 
the present one, is delayed while the proper composition 
Cumemestribuneal is@litieated." Swift & Co. v. Wickham, 
Soemes- til, 124 (1965). 
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Peemaclonm Of sany OfTicersert such State in 
Uieweniorcement Or Execution of suchestatute 

or of an order made by an administrative 

beard or commission acting under State statutes, 
Shall not be granted by any district court or 
judge thereof upon the ground of the uncon- 
stitutionality of such statute unless the 
application therefor is heard and determined 

by a district court of three judges under 
section 2284 of this title." (Emphasis added.) 

The amended complaint clearly does not seek an 
injunction against the enforcement of any statute of the 
State of California. Alghough, as pointed out infra, the 
complaint is unclear as to precisely what it seeks to 
Comet, weecan Oly assume that an ingumctbion 1s soughT 
against the enforcement of certain prison regulations. 
Appellants! failure to plead that the regulations in 
question were orders "made by an administrative board or 
commission" renders the complaint insufficient as a basis 
tome omeningma three—-judee court. Moreover, 1 teiceelcar 
that the prison regulations were not made by an adminis- 
(hawivyemooard Or commission. They were made by one man, 
Uiemmearee vor OleGerrections of the State ofgecalitomda: 
This is evidenced by our second motion to dismiss below, 
Walem@eincludes, appended to Exhibit B, the rules apparently 
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in question, together with a transmittal letter signed 
by Mr. Walter Dunbar, then Director of Corrections* 
(CT 221-26), and by the fact that the Director of Correc- 
tions is vested with the sole power to make prison rules 
and regulations, which he may change at his pleasure. 
Seemtale Pen. Code § 5056. 

ite Dirserorsol "Corrections is Obviovsly moG 
"an administrative board or commission" within the lan- 
guegemer 25 U.S.C. § 2281. Both "board" and "commission" 
are defined in Webster's New International Dictionary, 
(2d ed. 1938) in terms of a group or number of individ- 
Yalisy "On the few occasions in which the courts have had 
occasion to define either of these words, they have always 
recognized that they contemplate a group of two or more 
Pemsonsem cee City of Louisville Municipal Housing Comm'n 
v. Public Housing Administration, 261 S.W.2d 286, 288 (Ky. 
1953); Board of Health of New Jersey v. Inhabitants of 
Tiieoepiomiiipsbure, G5 Nid. Eq. 161, 96 Ati 62 (Ct) Err. 
CEeppelolS); Willson v. Bleloch, 125 App. Div. 191, 109 
Neeeeeoupp. 340, 343 (1908) (dissenting opinion); Riddle 
Veeboinnoress Pinishing Co,, 198° S.c. 4199718 8S. B-2d 341 
343 (1942). 

In Standard Sec. Serv. Corp. v. King, 161 Tex. 


* The present Director of Corrections is 
ieee rocunier. 
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448, 341 S.W.2d 423 (1960), the court dealt with a state 
Stage similar pemeemu.S.C. § 2281 in that it allowed a 
Geer pocal Fo the state supreme court from any order 

Cue waecr tal court granting or denying an interlocutory 

Ome etmanenuy Injunction on the ground of the constitution-—- 
Gey wetweny state statute or the validity of any adminis-— 
trative order "issued by any State Board or Commission 
under any statute of this State." In dismissing an appeal 
ieotmmenmeorder denying an injunction against an order of 
PaiemwobaLle Seemrities Commissioner, the court held that the 
Commissioner was not a "State Board or Commission" within 
the meaning of the statute. "A single administrative or 
Se eemrceOlLticer does not constitute a ‘State Board or 
Commission,! either in a legal sense . .. [citing cases] 
or in common understanding." 341 S.W.2d at 426. 

While the distinetion between the Director vor 
Corrections and an "administrative board or commission" 
Maveeoecem somewhat technical, we have no hesitation in 
PmeteMuane ite because the three-judge procedure dis- 
lig@eveccetone@eaministratven of district and circuit courcs 
and places burdensome demands upon the appellate docket 
of the Supreme Court, 28 U.S.C. § 2281 is to be read "not 
SoomemleosUre Of Droed social policy to be consturucd with 
Peeaueliberdlity, bul as an enactment technical in the 
strict sense of the term and to be applied as such." 


bas 


Eemeiiesy. United Suates eale U.S. 246, 251 (1941). 

ihe closeness of the distinction between an 
individual administrator and an administrative body or 
tribunal can be illustrated by Sweeney v. State Bd. of 
Poupbomiccistance, 360h. Supp. 17lyoh72, aff'd, 1MOoPr. ed 
ieeemecwarcir.), cert. denied, 314 U.S. 611 (1941), which 
held that a three-judge court need not be convened to 
HetumeoONstlvuLional challenge to the validity of a 
departmental regulation. 

Mereover, our distinction is not so technical 
as it might at first blush appear. The purpose of 28 
Upcyowme cecil is to provide "procedural protection against 
an improvident state-wide doom by a federal court of a 
Suen cller icdaide policy." Ibid. (Emphasis added.) It 
would seem that the "administrative board or commission" 
Comm Mylar ecad Ny ne sbatute would consist of more than 
@ae person, thus preventing precipitate action by a 
Single individual, and its members would have some tenure, 
with a corresponding measure of independence of the 
ave emiietime waAuenoritys, iosuch a body would be a proper one 
to make a state's "legislative policy." By contrast, 
Enemies @m a Single state officer, such as the Director 
Cimeemree tons, whe serves at the pleasure of the Governor, 
Cal. Pen. Code § 5051, are of necessity purely executive 
functions performed by the Governor's delegate. And it is 
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settled that an action to enjoin the acts and orders of a 
state governor is not one to be heard by a three-judge 
Cclci rouimlips Vv. Univedesteatves, supra. 

The distinction between orders of the Director 
of Corrections and those of an "administrative board or 
commission" also serves to distinguish the instant case 
from Hatfield v. Bailleaux, 290 F.2d 632 (9th Cir. 1961), 
Viet wa umis Court stated that an action seeking fo enjoin, 
on the ground of unconstitutionality, the enforcement of 
prison regulations might have to be heard by a three- 
jgugeeweoure but formthe fact that the regulations in 
question were not of state-wide application. The rules 
Uiere= Under consideration had been prescribed by the 
warden but approved, as they had to be, by the Oregon 
Siaeemeeard of Control, Id. at 635 n.5, Thus, the 
"administrative board or commission" requirement was 
met. 

It is therefore submitted that appellants'! 
amen@ed complaint does not seek an injunction against the 
Gnicrcemens of any state statute or order of an adminis- 
Dvn Oard Or COMMission, and consequently does not 
meet the requirements of 28 U.S.C. § 2281 for the con- 


Vermmiewon a three=judge District Court. 


14, 


JL 

THE GIST OF APPELLANTS! COMPLAINT 

TS AN ATTACK ON A PATTERN OR PRACTICE 

RATHER THAN A STATUTE OR REGULATION, 

AND A THREE-JUDGE DISTRICT COURT IS 

THEREFORE INAPPROPRIATE 

Although the amended complaint below seeks an 
iyjtm@ecion against the enforcement of certain regulations 
Geegeembiceeeor Of Corrections, such an injunction is 
Omegmeronall portion of the relief sought. Plaintiffs 
below alleged and sought relief against a supposed con- 
Spumeaeyeco deny them access to the courts. The alleged 
actions taken pursuant to the "conspiracy" are set out 
BU@Geammena tavolvye far more than the mere adoption of 
regulations governing prisoner use of law books and legal 
ecemovamee Oy One prisonér to another, it thus appears 
CUiaiaeene amended complaint below 18 primarily attacking 


a "pattern or practice," 


rather than a prison recularaon: 
Furthermore, it is far from clear that the amended 
coimleemeralleses that the prison regulations am ques¢7ion 
pieced per se; rather, the contention seems to be 
that they are invalid in the light of the alleged "con- 
spiracy." Such an attack has been held to be one for a 
Single judge, rather than a three-judge District Court. 
See Clark v. Thompson, 204 F. Supp. 30 (S.D. Miss. 1962). 
im this connection, 2t may be morzed that 


appellants' claims seem to be primarily of a factual, 


Sr, 


rather than a legal nature. As such, their resolution 
Dyeemeenreec—judee court would be inappropriate. Bartlett 
cme omemecre in Vv. stave Corp. Comm'n, 223 F. Supp. 97/5 
(pe Kan. GOS The amended complaint makes numerous 
iaetualmaivecations, and the only one in effect admitted 
by appellees is the adoption of the regulations under 
Queso Appellees’ motion to dismiss and for summary 
judgment makes clear that issues of fact would be joined 
Somuemocnioreallecgeations, were it to be held that they 
ee-omeaweause of action. See CT 174-203. The amended 
COnpleine demands a jury trial on contested issues of 
fact, and requests that a three-judge court be convened 
[Weeoremnine the injunction application on the basis of 
facts found by the jury (CT 145)--surely a novel proce- 
gure ane litigation before a three-judge District Court. 
Moreover, it would appear that even the deter- 
mination of the validity of the challenged regulations of 
Ui-mbinecouor Of Corrections is primarily a factual deter— 
imeewon. Appellants assert as their sole constitutional 
claim that the regulations deny them reasonable access to 
the courts. The court below observed at oral argument 
that whether appellants are actually being denied access 
POmeiemcourvao is essentially a question of fact. As 
pomireowoue by amicus, Hatfield v. Bailleaux, 290 F.2d 
Ogemeo3/ (9th Cir. 1961) stated: ‘Whether or not in a 
1S, 


particular case the access afforded is reasonable 
depends upon all of the surrounding circumstances." 
ijeslOrerzoing Observation by this Court is 
Porumentarily applicable here. It is our position, set 
Gemereercaccr length infra, that the regulation of 
law book use by prisoners can never interfere with 
reasonable access of prisoners to the courts. But if 
ieweetvrary be assumed, arfuendo, it is still obvious 
that the regulations here under attack could not, 
Svameatie allone, be held unconstitutional. The regu- 
latvons Set forth an exclusive list of law books for 
Pie ocomerorariecs and prohibit prisoners from possessing 
personally-owned law books (CT 222). But they also 
state that state law library privileges for prisoners 
will be continued (CT 224). Thus, even if it were held 
that some law books must be made available to prisoners, 
Hicmvcwabedey Of the challenged regulations would hinge 
on the actual availability of state law library books--a 
DUmemmmeecuual matter, Also indicative of the primarily 
factual nature of the issues raised by the amended com- 
plaint below is the prayer for damages (CT 146), which, 
absent mutual waiver, could be awarded only by a jury. 
We recognize that the mere fact that issues 
which do not require a three-judge court are joined with 
issues which do not deprive a three-judge court of 


Alice 


ietscierlOn. See Hatfield v. Bailleaux, 290 F.2d 632, 
Ca epeen(Schecir. 1961), But weusitezest thatethe three- 
Judge procedure should be utilized only where pure 
questions of law are involved. It would be contrary to 
Ceomemeso onal intent to require three judges, including 
a circuit judge, to spend weeks in a courtroom hearing 
testimony in an effort to unravel complex factual issues. 
And we fail to see how a jury could, as a practical 
fopretwmmiake Lhe complex findings of fact which, in the 
instant litigation, would frame issues of law in a 
Tene boar cmough to enable three judges properly to 
resolve them. Where, as here, mixed questions of fact 
enemy eetrempresient, and questions of fact predeminace, 
it would seem that a single judge is best suited to 
cesOMembicnt.. A Giree—-judpe court, resembling as 40 
does an appellate tribunal more than a trial court, is 
Pith o Cesgolving the issues Of the instant fici— 
gation, and its unnecessary use of two busy judges would 
Coveteimaislocate the administration of this Court and 
Pie Pamir ck COUrt. 

Because appellants' complaint below attacks a 
Pavrvermimor practice rather than a statute or regulation 
aig@eeertses Primarily factual questions, we respectfully 
Sslbmeb that a three-judge District Court is neither nec- 


essary nor proper in the instant litigation. 
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IV 

Doe DESERICT COURT CORRECTLY HELD THAT 

THE COMPLAINT RAISED NO SUBSTANTIAL 

CONSTITUTIONAL QUESTION REQUIRING 

ADJUDICATION BY A THREE-JUDGE TRIBUNAL 

Appellants agree that a three-judge court is not 
requemed where nO Substantial constitutional question is 
raised by the pleadings, Swift & Co. v. Wickham, 382 U.S. 
ts eS (ig65), but contend That ~The constitutional 
questions purportedly raised by their amended complaint 
erewooumacadtidal. We disagree. 

Appellants seek to rely on the tests for sub- 
Pucwolciliuy coteablished by California Water Service Co. 
Veeimeot Redding, 304 U.S. 232 (1938) and Ex parte 
Poresky, 290 U.S. 30 (1933). In the latter case, it was 
stated that "The question may be plainly unsubstantial, 
either because it is ‘obviously without merit! or because 
"its unsoundness so clearly results from the previous 
decisions of this court as to foreclose the subject ...." 
pcemomoeen It is Our position that any constitutional 
issue raised by the amended complaint relating to the 
regulations sought to be enjoined is obviously without 
merit. Furthermore, they are foreclosed by previous 
decisions; though these may not be decisions of the United 
Sette moueremne Court, it is our Position that the doctrine 


Ciowmomly GCecistons Of Chat Court can so forecllose an 


Lor 


issue as to render it insubstantial has been so attenuated 
aemvuomtose all viability. 

fierce 15 authorivy bo the effect that a consti-— 
CWevetem issue may, for purposes of determining the 
necessity of convening a three-judge court, be rendered 
insubstantial by decisions other than those of the Supreme 
Ccm@ummin Vocee v. American Sumatra Tobacco Corp., 192 HF. 
Supp. 689 (D. Del. 1961), the court held certain questions 
insubstantial on the authority of state-court cases, even 
Gee eiecinz yuna they had never been passed on by the 
Supreme Court. 

Hulecher, it as clear that the doctrine of 
Peneme Coury foreclosure of constitutional issues has 
becwmmomored ore in the breach than the observance, 
Seveeummoaacs have hela constitutional questions insub= 
Sv telrwiewaGioul citing Supreme Court decisions. see 
SWmemoncO. Vv. Wickham, 382 U.S. 111, 114-15 (1965) 
(no analysis, reasoning, or citation of any authority) 
Eoimvercardner, 351 F.2d 846 (1st Cir. 1965) (citing 
Supreme Court cases for some points but not for others); 
Pilgmeemcalifornia, 336 F.2d 530° (9th Cir. 1964); Powell 
vy. Workmen's Compensation Bd. of New York, 3e7 F.ed 131 
(2a Cir. 1964). 

Achat questions can be rendered insubstantial 
ieee elons Of Courts other than the Supreme Court, then 
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the questions here are certainly insubstantial. The 
amended complaint below attacks as unconstitutional only 
those regulations which limit the titles and numbers of 
law books available in prison libraries, prevent inmates 
from possessing personally-owned law books, and forbid 
Ditieweasmuomprepare legal documents for one another. A 
Gectcvom of this Court, Hatfield v. Bailleaux, 239 F.2d 
Ceem@uwnecir. 1961), cert. denied, 368 U.S, 362 (1961), 
Heasweecided the constitutionality of similar rules in 2 
femtiemmdarecelly contrary to appellants' position. That 
case clearly holds that state authorities have no con- 
Tannen Wuby FO provide law books for prisoners, 
Derivebnhem to possess any law books, or permit them to 
See eee me Unauthorized practice of law by preparing 
foe weelecimcius TOr Other prisoners. Subsequent federal 
dec@ememopare in accord with Hatfield. E.g., Lee v; 
Tahash, 362 F.2d 970, 943-74 (8th Cir. 1965); Roberts v. 
Pepersack, 256 F. Supp. 415, 433-34 (D. Md. 1966); 
United States v. Pennsylvania, 247 F. Supp. 4, 13 (E.D. 
Poca ye Austin Ve» Harris, 226 fF. Supp, 304, 307 (WeD: 
Mo. 1964). So are California cases. In re Allison, 66 
NeG, 276, 425 P.2d 193, 57 Cal.Rptr. 593 (1967); In re 
Semocmearth, 66 4.c. 288, 425 P.2de200, 57 CalsRptr. 600 
(1967). 


Aly, 


Amicus has made a feeble attempt to cite con- 
UreieywentaOraity in an attempt to show that the question 
Pewee eee. Brier of Amicus Curiae, p. 7. But this 
authority does not aid appellants. In United States ex 
Eom@inyocrry v. Prasse, 225 F. Supp. 752 (E.D. Pa. 1963), 
Mom omic lda taal Under wphe circumstances of the particular 
case, the petitioner had a right to be allowed to purchase 
a copy of the state rules of procedure. That case was 
Svyorecely limited to its facts in United States v. 
Poe@egevanaa, SUpra, at 13 n.18. It is the only authority 
we have found to the effect that a prisoner can ever be 
PAitmeverhave a constitutional right to any law book, 
BUGeieeis interesting to note that the regulations here 
under attack provide for thirteen named law books to be 
Sreckcamiin every California prison library, and these 
Pe@emineiuae State and federal court rules. in Mayberry, 
PUPeereune prisom provaded no law books at all. 

Amicus also cites Gaito v. Prasse, 312 F.2d 169 
(3rd Cir. 1963) and Barone v. Warden, Manhattan House of 
Detention for Men, 209 F. Supp. 309 (S.D.N.Y. 1962), both 
Cimiateieeurned upon the doctrine of exhaustionm of reme— 
GMeemepestcivhner of which intimated that the claims of 
denial of law books stated any ground for relief. Finally, 
gieeloererers the Court ‘to Johnson vy. Avery, 252 F. Supp. 
783 (M.D. Tenn. 1966). This case has become a favorite 
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GOm@ecisoMmers sincempublication of the opinion of the 
DiwmelcunCourt. it correctiy holds that prisoners have 
N@prveat to law books, but comes to the unsound conclusion 
thaw they do have a right to assist one another in the 
preparation of federal habeas corpus petitions. This 
was the only decision which had even intimated the ex- 
istence of such a right. Fortunately, it has been 
Cae ee iy eune Court of Appeals for the Sixth Cireuit, 
and an unseemly blemish on the law thus removed. Since 
the reversing opinion has not yet been published in the 
Pepemins, we are printing a cepy in the appendix to this 
Dat lhe sOptndon of the Court of Appeals, we think, 
underscores the fact that the matter is no longer "open 
Poucueemssion.'' See Brief of Amicus Curiae, p. 7. 

We suggest also that the refusal of the Supreme 
Court ever to hear a case presenting issues of the sort 
raised herein speaks quite as loudly as any formal 
Geer wenmot that Court, and lends welght to the proposi— 
tion that these questions are not substantial. 

if~decisions of courts other than the Supreme 
Court are not held sufficient to "foreclose" the issue 
Oteeveetantiality, they certainly seu up a legal frame- 
work within which to determine whether appellants! claims 
are "obviously without merit." We submit that the obvious 
lack of merit in appellants' attacks on the prison 
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Recuilaviows in question follows from the principle set 
iemerieiaviield v. Bailleaux, supra. This principle 
is simply that a prisoner seeking to file in federal 
Courmesaepeuition for habeas corpus or a complaint under 
the Civil Rights Act need do no more than make factual 
allegations. Legal arguments are no proper part of 
Niemeyer tvom or complaint, and in fact detract from 
iomet Moctiveness. Access to lawebooks is therefore 
Vngiliiveunmmecessary to the preparation of such a petition 
or complaint. Any legal knowledge necessary for the 
preparation of a habeas corpus petition is supplied by 
the forms appended to our motion to dismiss below 
(Gromer ec. D, and E, appearing at CT 232-249). And 
i@eeommenoion that illiterate inmates are denied 
access to the courts unless other inmates are allowed 
to prepare petitions for them is met in light of the 
Preogumerelulations under attack, which permit prison 
RersOrmel tO prepare petitions for inmates physically 
UNable tO do. so. 

In an attempt to show that their contentions 
are not "obviously without merit," appellants refer to 
Cicmwercsomon Judee Gweigert who, in His ordermeof 
January 10, 1967, appointed counsel because the actions 
theretofore filed by prisoners in propria persona "raise 
inpeomeanc questions. . . ." (CT 69). This is far from 


eu, 


an adjudication that the contentions were substantial 
enough to require a three-judge court, and there is no 
iieteetron that it was intended to be. But if appel- 
fives GO regard this order as authority, we will 
Gecepenit as authority for our own position. Where a 
complaint has been filed which can properly be heard only 
Pyeeoteee—judee court, the single judge to whom it is 
presented has the duty of convening a three-judge court 
pucmeeence. Borden Co. v. Liddy, 309 F.2d 871 (Sth Cin: 
1962), cert. denied, 372 U.S. 953 (1963). Therefore, 
Siicemvore owelpert failed to converme such a court, his 
Sreeramusce be auvhority for the proposition that it was 
not necessary to do so. Moreover, if appellants wish to 
iiG@eeceti a battle of District Court minute orders, we 
Gigecrmtiiclr autentlonm¢o thie order of the Honorable 
Robert F. Peckham in Beattie v. Nelson, Misc. No. 1943 
(N.D. Cal. October 2, 1967). The order recites that the 
plaintiff (incidentally, one of the named plaintiffs 
below) sought permission to file in forma pauperis a 

Ge eeeereeirs complaint contending that the warden or the 
Caerita state Prison at San Quentin had prohibited him 
Paetmemrchasing legal materials. Judge Peckham ruled that 
Mieweonolaint falled to state a federal question and denied 
Duresstom to Trr@le 10 in forma pauperis. “The order is 
Peegeed 1m the appendix to this brief. 
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In sum, we submit that the Court below was 
Cleamily cerrect in concluding that appellants! attack 
on the challenged prison regulations failed to present 
a substantial federal question. And we must note our 
disagreement with the Suggestion of amicus (Brief of 
Amicus Curiae, p. 2) that the Court's order amounted to 
a dismissal on the merits. At the request of counsel 
Pousa@ectlants, Judge Wollenberge expressly withheld any 
Teiemenmethie merits Of the complaings His ruling denying 
a motion to convene a three-judge court left open the 
possibility that the complaint in toto, including an 
attack on the challenged regulations in the light of the 
Qtumerwconventions put forward, could present 4 substantial 
federal question for a decision by a single judge. 

CONCLUSION 

We have shown that plaintiffs! complaint failed 
homechiiiben@e the conSstitutionality of a State Statute or 
SCmecpeemea administrative board or commission, within 
viemlamenace of 28 U.S.c. § 2281, constituted an attack 
UP mbanbwern OF practice, which attack presented largely 
factual issues, and failed to raise a substantial federal 
(uesevenmeoncerning the constitutionality of the challenged 
prison regulations. We submit that any or all of these 


Po MmMrecOMmslLitute a Sufficient basis for upholding the 


ANG. 


ruling of the Court below, and therefore respeceiully 


request that the judgment of the District Court be 


affirmed. 
Warped Octobe), 1967. 
THOMAS C. LYNCH, Attorney General 
Of Che State of Calirornic 
ROBERT R. GRANUCCI 
Deputy Attorney General 
b.., oe fe Ab A. 
GEORGE R. NOCK 
Deputy Attorney General 
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Wittiam Jor Jounson, 
Pelitioner-Anpeliee, 


; Aperau from United 


| 

| States District Court, 
| Middle District of 
| 


? 


Harny $. Avensy, Commissioner of 
Correction, and 

C. Murgay Uexperson, Warden, 

- Tennessee State Penitentiary, 


Terinessee, Nashville 
iivision. 


Respondents-Appetlants. 


Decided August 31, 1967, 


Beiore Weick, Chicf Judye, Peck, Circuit Judge, and Cres, 
Senisr Circuit Judge. 


Waicx, Chief Judge. The crux of this case is the question 
of validity of a regulation of the Tennessce State Penitentiary 
at Nashville, which prohibits any inmate from advising or 


assisting other prisoners in the preparation or filing of writs 
of habeas corpus or oiher legal papers. ‘Phe ion was 


promulgated and enforeed by the defend ae -appcllants in 


1 Guidance Manuai for Prisoners, See. VI, page 7: 

“No inmate aki advise, assist or otherwise contract to aid 
anouner, cituer with or without eeees iolammeisiaiae: Oaues toe caniters 
jeval matters. It is not intended that an innecent man be punished, 
When aman sae Des Nass wis held or lee sally convicted, 
ue should prepare a bore h Or state lis coms Vay) fever orm 
ea@@eacdtess it tu his lawver or a judge. A formal Writ is not 
nNeCCscary (Oreccive a caring. lWalse charpes or untrue compiaints 
inay be “punished, Tumates are ferbidden to set themselves up 
25 practitioners for the purpose of promoting a business of 
writing: Writs,” 


= 


a 
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HiemeGineral capacitics 2s Conimissioner of Correction of the 
State of Tennessee and Warden of the State Penitentiary, 
respectively, 


After being subjected to punishment for repeated violations 
of the ule, usually by confinement in the “maximum security 
building” of the prison, petitioner fled a “motion for law books 
and a typewriter’, which the District Court created as an 
application for a writ of habeas corpus, and yranted. he 
prison authorities appealed 


the District Court reasoned that beeanse the words of the 
habeas corpus statute, 28 U.S.C, § 9949. authorized the fitine 


of an application for a writ of habeas cornus “siened and veri- 
K tc (ch 
fied by the person for whose relic€ it is 


oy 


intended of by someene 
acting in his behalf’ (omphasis added), the prison regula- 
don couilicted with the Federal law. The DSi (Count 
further held that unicess petitioner cuuld continne to serve as 
a “writ writer” or 
cy 


ae 


Ay 
jailhouse Tawyer’ for his fellow inmates, 
thei constitutional vighis to the effective aid of haheas corpus 
would be endangered since “without the assistance af some 


third party, many PesOneys IM ie atte penkentisry would 
be totally incapable of preparing an intcilieible petition, letter, 
cr request.” We rust CiStUTe® WIE DOL Ge Gea ecay ei 
SONS. | 

At the outset, we qGree will tie leldine Gietivos 1ieaaen 
Court that petitioner kas standin 5 to question the validity of 
ine regulation. While defendants wee that petilieaer hinself 
has never heen denied the right to file petitions on his own 
behalf in Federal cr state courts, tk seems clear thet he has 
Dec emivicercd t 2 restraint upen his liberties unauthorized 
by the life sentenee he js serving. in such a ease, habeas 
corpns will lie to inquire into the Jawfudness of this added 
pimishment, even though ic will not cesnle in his unconditional 
release from prison. Martin vy. Commonwealth of Virginia, 
349 F.2d 781i (4th Cir. 1965); Coffin v. Reichard, 143 ¥.2d 443 
(6th Cir.-1944) cert. denied 325 US. O87 1045): 


om 7 202, Johnson v, Avery, et al 3. 


The perspeciive through which we view this question, even 
though it sceis one of first impression, must be framed by 
tie well-cstublished yeluclance of the Federal Courts to inter- 
vene in internal affairs of state or ®ederal penal institutions. 
Regulations for the adiainistration and discipline of prisons, 
pronungarccd and enforced by duly authorized officials, are 
not subject to review by the courts unless it can be clearly 
demonstrated that they interfere with fundamenial rights 
wuarauteca by the Constitttion. United States vy. Marcliese, 
poi 2h (52 (Oth Cir. 1065) cert. denied 382 U.S, 817 (1965). 
MeCioskey v. Maryland, 337 V.2d 72 (4th Cir, 1964), Kirby 

Nee roids, 336 t.2d 162 (6th Cir, 1964): Sostre v. AfeGinnis, 
3334 ee Ces 2nd Cir, 196 Me eGie, dcnicd (IU oy )2 4 0G 
@iadev. Ueeelow, 32) “2d 457. (4th Cir, 1963) cert. denied 
ees, Jon (195-4); fe ld v. Bailfeceux, 290 F.2d 632 (Sth 
Se 0) cert. denied 365 U.S, S62 (1961) Giewel v. Ragen, 
evr 7G (7th Cit, 1950) cert. denied 339 U.S. G30 (1950). 

this proposition is soundly based on the fact that prison 
adininistration is a funetion of the exeeutive branch of the 
Government and one for which the courts, with their limited 
So ercmence Qc PIC CECS, ALC Hil-stilCa tonic crete wmne urLiver, 
Mens cise the tiiperitives of our Meceral System require 
Geer coucer| sor the pouncarics of slate and Moderal gov. 
Ceci cotmec cnce us allocated by our baste echavicr. 

An tmoortant additional consideration here is the undisputed 
SGero! dnividial sites to specify ihe qualifications tor cne 
Meee to imei vespective lars and to ieainie ihe practice 
Giy wiilia their pees CCA ORe Gin NES a) 
Seer 26) Us. 30 (1S6L): In re Anestapla, GG Us. 62 
@ cl). In re L veioco 154-U.S. 116 (1604); Bradwell v. 
ome ws. (16 Wail.) 130 (15/2). finons smile, 149 
eceec) (oln Cir. 19.15) cert. denied 320) Uee (aon Lie). 
ieaGus x. sunvons, 126 t. Sapp. GOL (D. Nehe 1961). See 
eiserdireand v. Unitcd Slates, 304 U.S. 278 (19a) Williamson 
v. Lee Optical of Oklahoma, {ne., 348 U.S. 483 (1955). 

While the interests of the states are sometimes deemed less 
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significant than those provisions of the Constitution upon 
which they may impinge, sce Brotherhood of Railroad Train- 
acum acum, 3/7 U.o. 1 (1964), NAACP vy. Button, 371 
 Saecs ae Konigsberg vy. Stale Bar of California, 
Boomeme e222) 1957), Sciicare v. Board of Dar Exantiners of 
Vometeico, 205 U.S. 232 (1957), it is intercstiny to note 
Gictwiamet! Cases where the states regulatory power was 
[iimmecmmrecdelcwence to Constilutional standards, ie practi- 
tioners involved were all coneededly qualified to practice Jaw 
Dyeomeacademic trainiwt, in no case has the Constitu- 
lion been read to vrant an untrained and unlicensed person 
(emma practice lavv. 

pemeicwor Fcnmesscc jas @nacicd a series of staliies 
ape quamncation and admission to tle vracvec or Jaw, 
WEG I. geo 1G; the riems amd duties of atloinicy s, 
Ca 99-201 e20r wl Unawthorzcd resi ane impo en 


a 


POmememmiec sy. Ss 20-301 -314%. These scctions meme jro- 
PIO recom | assi@ninent a1 Counsel Lor panocrs, permission 


foreman” (oO Conduct iis own case, prolilitions upeim inc 

Minegeepeciice Of Juay, ind penalties por talsely represen’ 

OuCccls an alvornicy. one Crdors Ou are es ine Fas 

COMme tecmeaua any Of these laws, @espite te fact tat hits 

CCgeme Gly cousUlute unliuwia practice In Lemmessec™. 
: 2 -— 

I 


ieee eee tien, the rine of ule VDistict Conv anows 


PCulcmmer tO Cheaye in bea i Ue 2G none sie 


B aoe nse 5 ¥ a Pay a’ he a . SA 

SOUI@Mee Iolite A crime if conduclea ouside Ure pemitentiary. 
ere : S ia 

Clterersciias 10 ie hilt 


CrouesiOmloal SCUUCIC Ameo iGied 
goer cecycr Ontin a license to practice ia slaveyor 
PeComemerars evenwil he had the ae lo Griecaneatiom 
which he does not have.) 

The main thrust of the District Court’s opinion on this issue 


2 TCA. § 29-302 defines the practice of iaw in Tennessee as follows: 


“The “practice of law’ is defined to be and is the appearance as 
ale avecave ai 2 representative capacity or the drawing of papers, 
pleadings or oe Or (he WOriGiiAnee Ol wiese el stick: 
capacity in connection witn proceedings pending or prospective 
before any court, commissioner, referee or any body, board, com- 
mittce or commission constituied by law or having authority to 
settle controversies.” 
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was that petitioners services are needed to make other 
prisoners’ rights to habeas corpus effective in light of their 
own limited abilitics. We believe that on closer analysis 
this right to effective post-conviction procedures does not war- 
rant so drastic a limitation on the power of the state to regulate 
discipline in its penal institutions and to control the practice 
of law within its borders. 

While we agree that representation by counsel may be a 
_ significant part of the post-conviction remedy, it is important 
to recognize that the Supreme Court has not yet held that it 
is an indispensable element of due process undcr the Consti- 
tulion. Several circuits have stated the advisability of appoint- 
ing counsel. Taylor v. Pegelow, 335 F.2d 147 (4th Cir. 1964); 
Dillon v. United Stales, 307 F.2d 445 (9th Cir. 1962); United 
ees iikins, 251 2d 707 (2d Cir, 1960). Tlowever, it is 
not required in every such case, Barker v. Ohio, 330 F.2d 594 
(Gth Cir. 1964). In any event, the Federal Courts have power 
to appoint counsel for indigents in proceedings before them 
to assure the protection of the indigents’ rights. 28 U.S.C. 
Seto). ; 

The same concern for effectuating basie Constitutional rights 
through representation by counsel, which motivated the Dis- 
trict Court in this case, is evidenced in recent cases in which 
the Supreme Court has defined the nced.for counsel in “criti- 
eee tial ses, fscovedo v. illinois, 375 U.smive (1904 |; 
Danes Avicond, G64 Us. 436 (1966). Uniled Slates v. 
Wade, —- U.S. ~— (1967), as well as at trial, Gideon v. 
iG@mmormnt, 3/2 U.s. 335 (1963). 

Yet in none of those cases did the Court indicate that these 
rights could be protected through Yepresentation ‘by a layman. 
To the contrary, the Court has consistently emphasized that 
it is representation by trained counsel which is necessary to 
take advantage of the full scope of an accused’s rights and 
shicld him from unfair tactics or his own ignorance. 

We agrce with this approach to the problem of cffectuating 
Constitutional rights both as to pre-trial events and post-con- 
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viction proceedings. Indeed, we believe that no favor is 
granted to the other prisoners by allowing them representa- 
tion by one untrained in the complexities of post-conviction 
procedure and unrestrained by the values, ethics, and tradi- 
tions of the bar. It takes little imagination to recognize possi- 
bilities of conilict of interest in allowing one who is a convicted - 
murderer, rapist or burglar, serving a long sentence, to repre- 
sent prisoners who have possible meritorious claims 

We do not agree with the District Court that “[b]y preparing 
petitions for other prisoners, the petitioner is certainly acting 
in their behalf.” Neither the language nor the policy of 28: 
U.S.C. § 2242 justifies such a conclusion. 

The provision of the law authorizing scmcone to act on 
behalf of a prisoner whose release is sought, relates only to the 
act of signing or verifying the petition, and we do not interpret 
that authorization to include the preparing of legal papers 
- and serving as an attorney in violation of state law. In addi- 
tion, the inability or incompetency to which this section is 
addressed is not the inability to draft legal papers as the 
District Court scems to hoid. Most Jaymen jack that ability 
and it would hardly be necessary to include a special provision 
of law to authorize the employment of trained Jegal assistance 
in preparing papers. It seems clear that the situation to 
which this provision was meant to apply, is one where physi- 
eal or mental handicaps prevent the prisoner from personally 
signing or verifying the petition, not one wherein lack of 
intelligence or legal training keep him from drafting his own 
papers. See United Siates v. Houston, 273 Fed. 915 (2d 
ht 2 1), 

The problem of providing effective access to legal assistance 
at all stages of criminal justice, from pre-trial to post-con- 
viction, certainly deserves the concern which the District Court 
showed in this case. Towever, its solution is more likcly to 
be assured if it is attended to by the bench, bar, and law. 
schools rather than left to the ad hoc procedures sanctioned 
in the District Court. 


Reversed. 
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NORGHAW DISTRICT OF CALITFOMRAIA Soe 


AUBERT G. BEAITIE, 


Petitioner, 


vs. 

ibe Sin WISE Wevsiler, Stal Temlsiehesin 
iPsesiwor, SEE, See Wath, Jaber, ie] 
/MGERTTULGEROEE . Sal OheiteGel beelieeis, Cle Gl, 


Respondents. 


Plaintif£, an ineste at San Quantin State Prison, recuests 
permiesion to file in forma pauperis a civil rights complaint 
Setimce Varden islson wnexcin ha couteads trat the nansd re<- 
sponcent has prohibited plaintiff fren purchasing lezal materials 
with his cm funds, said Vezal@eaternsals being mecessany fom ethe 
Proper Vescarch end presentation of ris peicine Tezal actions. ® 

Except under extyaordinary cireumstances, tho fedsral courts 
will not inquire into the internal matters of a state ponctitene- 


tiary. Sco U.S. ex rol Ime V. Tilfaota, 343 F.2d 120 (7th Cir. 


i He gover ee ve Teonsn, 352 F.2d $70 (Sth Car. 1955). tne inecane 
CuscmcdocsmnoGepuesen= 2 factual clteseronroe mec rdoncun say, ; 
nature, Pricon inmates have no conctituticnal right to accunu- 

late their orm personal lev library. See Uaeticin, 


290 F.2d 6352 (9th Cir. 1°61). 


pI LCA. 


(9th Cir. 1966), where the action of the raspondent has inter- 


fered with an inmate's access to the courts. Here there is no 
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allegation of a deprivation of a right, privilege, or immmity 
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his is not a casc, as in Delite v. Rall, 366 §.2d—s2 | 
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secured by the Constitution which ia necessary to bring the : 
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complaint within the frameyvork of the Civil Rights Act, Title 42 
U.S.C,A. § 1983, 

In Shobe vy. State of California, 362 F.2d 545 (9th Cir, 
1966), it was held that the privilege of filing and prosecuting 
a civil action under the provisions of 28 U.S.C, § 1915 is a 
matter within the discretion of this Court. Pursuant to tht 
discretion, leave to file this complaint in forma pauperis is 
hereby DEVIIED. 


DATED: Septenbex 29,1967. 


effobart FP. Packham 
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United states vistricte Judse 


